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Research Results

Findings:
o Purpose of Article 1195
=/=
fomenting judicial intervention
» Designed to encourage renegotiation
« Went through database with French law « In most cases where Article 1195 is used, the judge does not intervene
cases which involved Article 1195 « French law promotes a mutual consent based solutions
» At the same time protects weaker parties
« Weaker = those who don’t have financial means to procure themselves legal
support to help them draft the contracts

In defence

« Analysed academic papers examining the

meaning and purpose intended for Article

1195 « Comparison with English and Welsh law:

» Parties must either add protections of Article 1195 into the contract
themselves or do without it — Hardship clauses

» The threshold necessary for frustration is too high for it to be used frequently

« In England weaker parties must convince stronger ones to abandon a position
where they have the negotiating advantage, whereas in France they are

. already automatically protected by the law

Compared Article 1195 to English « French legal system is more flexible than it is given credit as parties can

provisions of similar nature remove Article 1195’s application to their contract

-> Frustration — ending the contract if K o Overall parties are better served in French system than credit is given, weaker

parties enjoy additional protections whilst stronger parties can remove them
if they feel it impedes their ability to do business

unforeseen circumstances make its
performance impossible or illegal

-> Hardship clauses — parties writing the
effects of Article 1195 into their
contract voluntarily
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