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Background Research Results
In defence of French contract law 

Problem: French contract law is criticised 
perception that it gives judges too much power 
 intervene in private contractual matters
Hinders business freedoms
Takes away agency 

Decided to concentrate on Article 1195 of
the French Civil Code:

Uses at a contract party’s request
When contract is confronted with
unforeseen problem
Causing the party difficulty to fulfil their
duties
Can call a renegotiation of the contract
If it fails – a judge may be called to
settle the matter

At first glance this legal provision seems
to vindicate aforementioned claims

Parties doing business in French speaking countries often prefer to
use English law instead

Are these claims about French law accurate? 

Compared Article 1195 to English
provisions of similar nature
-> Frustration – ending the contract if
unforeseen circumstances make its
performance impossible or illegal
-> Hardship clauses – parties writing the
effects of Article 1195 into their
contract voluntarily

Went through database with French law
cases which involved Article 1195

Analysed academic papers examining the
meaning and purpose intended for Article
1195

There is no direct equivalent of Article 1195 in English law

Sources: 

Le nouveau droit français des contrats – Caroline Asfar-Cazenave
L’imprévision en droit anglais des contrats – Sandrine Tisseyre 
Davis Contractors Ltd v Fareham Urban District Council [1956] AC 696

Taylor v Caldwell (1863) 122 ER 309 

The paradoxes of the theory of imprévision in the new French law of contract: a judicial deterrent ? Catherine Pédamon 

Cour de cassation, civile, Chambre commerciale, 26 juin 2024, 23-12.586, Inédit

“Procès-Verbal de modification de l’accord NAO 2020
Signé le 11 mars 2020, CHATAL – Site d’Herbignac”

Contractual performance in covid-19 times: does anglo-french legal history repeat itself? Catherine Pédamon and Radosveta Vassileva 

 L’imprévision et la réforme des effets du contrat – Philippe Stoffel-Munck 

 Le droit des contrats face aux risques – Elise RoumeauExiste-t-il une obligation de renégocier en cas de bouleversement des circonstances économiques? – Picod

Gérer l’imprévision (art 1195 du code civil)  Quelques conseils pratiques à l’aune de décisions récentes – Squire Patton Boggs

Le droit des contrats face aux risques – Elise Roumeau

The Impact of the French Doctrine of Significant Imbalance on international Business Transactions – David Restrepo Amriles, Eva Mouial Bassilana and Matteo Winkler

Alaris Law The new french law of contracts – Solene Rowan

Common law ou droit civil, est-ce que cela importe? C. Anno  L’influence de la Common Law dans la pratique du droit, en France et dans l’UE - David Gordon-Krief The new french law of
contracts – Solene Rowan

Findings:
Purpose of Article 1195
                              =/=
      fomenting judicial intervention
Designed to encourage renegotiation
In most cases where Article 1195 is used, the judge does not intervene
French law promotes a mutual consent based solutions
At the same time protects weaker parties 
Weaker = those who don’t have financial means to procure themselves legal
support to help them draft the contracts 

Comparison with English and Welsh law: 
Parties must either add protections of Article 1195 into the contract
themselves or do without it – Hardship clauses
The threshold necessary for frustration is too high for it to be used frequently 
In England weaker parties must convince stronger ones to abandon a position
where they have the negotiating advantage, whereas in France they are
already automatically protected by the law 
French legal system is more flexible than it is given credit as parties can
remove Article 1195’s application to their contract
Overall parties are better served in French system than credit is given, weaker
parties enjoy additional protections whilst stronger parties can remove them
if they feel it impedes their ability to do business 
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