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The Issues of Procedural Legitimacy Within Security Council Resolution 1593 

Introduction:  

 A trial for Sudan’s ex-President Omar Al-Bashir has been actively pursued by the In-

ternational Criminal Court (ICC) for years, but procedural limitations may ultimately make this un-

achievable. Since the 1998 military coup which brought Al-Bashir to power,  Darfur has been in 1

consistent conflict. Reports of violence have continued until the present day,  even though Al-2

Bashir was ousted in 2019 through a military coup which led to the collapse of his regime.  Security 3

Council Resolution 1593, issued in 2005, referred the Situation in Darfur to the ICC Prosecutor. It 

also signified the international community’s condemnation of the mass atrocities committed. The 

referral triggered two ICC arrest warrants for Al-Bashir,  both receiving firm signals of non-cooper4 -

ation from every nation requested to cooperate,  despite the Security Council’s (SC) urging them to 5

do so.  Although there are other individuals who which are wanted by the ICC for the crimes com6 -

mitted in Darfur, Al-Bashir’s case is unique.  Al-Bashir is the only current Head of State which has 7

ever been forcibly and non-consensually submitted to the jurisdiction of a treaty based Court. Fur-

thermore, following this unprecedented referral the inaction of all the states called upon to cooper-

ate with the ICC, warrants an investigation into the legal blocks and complications which have 

stalled this case. The ICC prosecutor, Fatou Bensouda, has stated that the international community 

has “failed the Darfur Victims who continue to bear the brunt of these crimes[…].”  The inaction 8
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not only of Sudan, but all other states,  highlights the complications of this case. The ICC’s actions 9

pursuant to Resolution 1593 seem to carry little weight in bringing Al-Bashir to justice. This begs 

the question: if Resolution 1593 was meant to lead to an investigation and potential prosecution, 

why did it result in so many legal complications that have blocked the ICC from carrying one out? I 

will argue that this is because the Security Council has been inactive in following up their referral 

with enforceable actions to resolve the legal complications that the ICC is facing.  

 This paper argues that SC Resolution 1593 did not empower the ICC with enough enforce-

ment tools to carry out Arrest Warrant I&II. This paper will prove that this issue is one of pro-

cedural legitimacy. Further, that by subjecting a non-party state to a treaty based court which claims 

to be able to remove Head of State immunities,  Resolution 1593 triggered immunity and jurisic10 -

tional complications. Moreover, the Resolution’s wording reinforced international agreements 

which block the ICC’s jurisdiction instead of those which extend it. Namely, the complicated rela-

tionship between Article 27 and Article 98 of the Rome Statute. The two main legal complications 

of Al-Bashir’s case revolve around the existing international law on Head of State immunities and 

the ICC’s jurisdiction over states which are not party to the Rome Statute. It is accepted that incum-

bent Head of State immunity is upheld in most cases, including those which concern allegations of 

international crime.  It is also accepted that treaties cannot create obligations or rights for a third 11

state without its consent.  However, at the time of issuing the arrest warrants, the Security Council 12

and the ICC had not clarified and identified the responsibilities of states. This resulted in the arrest 

warrants being vulnerable to rejection and ultimately, they were unable to override pre-existing in-

ternational obligations and customs.  

 The first part of this paper will identify and define the scope of legitimacy and the Security 

Council’s source of legitimacy. It will define the scope of legal legitimacy for this paper as focusing 

on the normative procedural legitimacy of Resolution 1593. In doing so, this paper will discuss that 

the concept of legitimacy which will be narrowed to mean a discussion of the Security Council’s 

process of exercise of power. This discussion will take place within the framework of Resolution 

1593: its legality, process of establishment and its results. To understand this scope, it will first ex-
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plore Allen Buchanan and Robert O. Keohane’s concept of normative legitimacy.  Christopher 13

Thomas’ definition of legitimacy as a property will also be discussed,  and applied to Sebastian 14

Jodoin’s test of procedural normative legitimacy.  This section will also discuss the various articles 15

of the UN Charter which empower and limit the Security Council’s actions, in relation to their im-

pact on Resolution 1593. 

 The second part will analyse the language used in Resolution 1593 to ascertain its true aims 

and the legal complications that it triggered. It will discuss the procedural legitimacy of the Security 

Council’s referral of the Situation in Darfur to the ICC. In particular, it will identify the debate 

around the implied invocation of Article 13(b) and whether the procedure of its invocation was le-

gitimate.  

 The third part will delve into the procedural legal complications caused by Resolution 1593 

around Head of State immunity. It will discuss the complications in relation to why countries have 

refused to arrest and surrender Al-Bashir. It will argue that the legal complications around ICC ju-

risdiction and Head of State immunities, was caused by the Security Council’s inaction to create 

enforcement measures for the ICC to rely on. I will also argue that they were obliged to do so in 

order to fulfil their responsibilities under the UN Charter and the standard for normative procedural 

legitimacy. This section will conclude that because of Resolution 1593’s provisions, any non-Rome 

Statute party aside from Sudan, would be violating their international obligations if they were to 

comply with the ICC and enforce the arrest warrants. My aim is to prove that these problems are the 

result of the discontinuity in procedural legitimacy and the differing aims between the Resolution 

and the ICC arrest warrants. 

  To conclude, I will argue that the procedural legitimacy issues of SC Resolution 1593 has 

resulted in procedural legitimacy issues within the ICC’s arrest warrants. Consequently, Resolution 

1593 has yielded legal complications which cannot be solved without effective action from the Se-

curity Council.  

Part One: 
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733

 Sébastien Jodoin, ‘Enhancing the Procedural Legitimacy of the U.N. Security Council: A Normative and 15

Empirical Assessment’ (2005) 17 Sri Lanka Journal of International Law <https://papers.ssrn.com/sol3/pa-
pers.cfm?abstract_id=2942160> accessed 10 September 2020, 9 
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What is the scope of the definition of legal legitimacy for this paper? 

 This article begins by defining legal legitimacy in accordance to the scope of, and to identify 

a standard for, this paper. The legitimacy of the Security Council as an institution has been long de-

bated, but it is generally agreed that the Security Council is a legitimate institution.  Consequently, 16

this paper will discuss the legitimacy of the Security Council’s exercise of power in regards to the 

legality, process and results. Allen Buchanan and Robert O. Keohane suggest that the concept of 

legitimacy in the normative sense, means that an institution has the “right to rule”. Antoinette 17

Scherz & Alain Zysset also provide that “the right to rule[…]” sufficiently fulfils the concept of le-

gitimacy.  But what might that “right to rule” mean? Generally speaking, the term covers every18 -

thing from their right to exist as an institution of authority, to have access to certain powers and the 

process of actually exercising those powers. Unlike assessments of state government legitimacy, the 

legal legitimacy of International law cannot originate from electoral legitimacy or democratic ac-

countability. As such, one must look elsewhere for an explanation of legal legitimacy. Christopher 19

Thomas defines legal legitimacy as “a property of an action, rule, actor or system.”  He hypothe20 -

sises that legal legitimacy assesses a subject against a specific normative framework, which he de-

fines as “normative legitimacy”.  It can be taken from this that the property of legitimacy can be 21

likened to a sliding scale against which an action, rule, actor or system can be judged against. In the 

context of this paper, my focus is on the legitimacy of Resolution 1593, an action of the Security 

Council. Consequently, the right to rule for the purposes of this paper, will be taken as the right to 

exercise their powers.  

 Buchanan and O’Keohane add on to Thomas and state that normative legitimacy depends on 

whether an institution has the right to rule, not whether it is perceived to.  Contrastingly, Jean 22

d’Aspremont and Eric De Brabandere assert that the legitimacy of institutions is a question of 

 Antoinette Scherz and Alain Zysset, ‘ The UN Security Council, Normative Legitimacy and The Challenge 16

of Specificity’ (2020) 23 Critical Review of International Social and Political Philosophy 371, 373 
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whether an actor is “perceived” as having the right to rule.  It appears that within the concept of a 23

right to exercise powers, there is a division between a right based on a normative framework, and a 

right based on perception. This indicates that irrespective of perception, if an institution can be 

recognised as normatively legitimate, they have a fundamental right to rule. In assessing the legiti-

macy of Resolution 1593, this paper is assessing the legality of the Resolution itself: as an action of 

the Security Council and as the product of their action. It is defined at this stage that the scope of 

this paper shall only cover the normative legal legitimacy of Resolution 1593. This standard does 

help to assess whether the Security Council has the right to rule, but what does it mean to assess 

whether they used their power correctly?  

 Daniel Esty reasons that questions of legal legitimacy often arise during disagreements 

about the delegation of judicial authority and the binding nature of that authority.  This indicates 24

legitimacy is often questioned when there is a gap between the power that an institution legally 

holds and the power that it is proposing to exercise. Esty’s statement also highlights that questions 

of legal legitimacy arise when there is a disagreement.  This is noteworthy because it illuminates: 25

first, that regardless of an institution’s normative legitimacy to hold powers and exist, questions can 

arise about its exercise of powers; and second, that there are indeed disagreements about the proce-

dure of exercising powers which result in binding obligations. In summary, this statement draws 

attention to a key concern within questions of legal legitimacy: whether the exercise of binding 

powers has followed the proper legal procedure according to a normative legal framework.  

 But what does the proper legal procedure according to a normative legal framework look 

like? The normative legal framework of international law is composed of customary international 

law, general principles of law and treaty obligations.  Taking Thomas’ understanding of normative 26

legitimacy, the origin of the basic norm against which legitimacy is judged against must be deter-

mined.  In the context Resolution 1593, its source of legitimacy is the Security Council. For the 27

Security Council, its source of legitimacy is its establishment of existence and powers through the 

 Jean d'Aspremont and Eric De Brabandere,‘The Complementary Faces of Legitimacy In International 23

Law: The Legitimacy of Origin and the Legitimacy of Exercise’ (2011) 34 The Fordham Int'l L.J 190, 190

 Daniel Esty, ‘Good Governance at the Supranational Scale: Globalizing Administrative Law’ (2006) 115 24

Yale LJ 1490, 1509
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UN Charter. Jean d’Aspremont and Eric De Brabandere assert that “it must be acknowledged that 

international organisations are not subjected to the international obligations to abide by some pro-

cedural form of democracy in organising free and fair elections.” As such, the source of the deci28 -

sion makers’ power must be identified. The Security Council, like many other international organs, 

must find their legitimate source of power through a treaty.  

 Defining Procedural Legitimacy in the Normative Legal Framework of the Security Council 

 The United Nations Charter (UN Charter) is the Security Council’s fundamental source of 

power and legitimacy.  The Security Council was established to “ensure prompt and effective ac29 -

tion” when breaches of international peace and security or acts of aggression occur.  This article is 30

especially relevant because it highlights the reason behind the creation of the Security Council: to 

“embo[dy] the principle of collective security, in an attempt to avoid future conflicts at the scale of 

World War II”.  To date, the Security Council is the only institution which can oblige states to 31

comply with their decisions irrespective of their consent.  Additionally, UN Charter obligations 32

will always take precedence over those of any other international agreement.  Devon Whittle has 33

described their powers to act under Chapter VII as giving them a “supreme position in international 

law”.  Their powers to act under Chapter VII have even been described as a “carte blanche”.  This 34 35

being said, there are limits on the Security Council’s power: they must act according to the purposes 

and principles of the United Nations (UN) set out in Chapter I.  Whittle states that other limits to 36

the Security Council’s power include still being bound by ius cogens or peremptory norms and 

principles of the UN. Although the Security Council’s powers are limited, they are mostly limited 

d’Aspremont and De Brabandere (n 23) 20228

 UN Charter (n 18)29

 ibid art 24(1) 30

 Devon Whittle ‘The Limits of Legality and the United Nations Security Council: Applying the Extra-Le31 -
gal Measures model to Chapter VII Action’ (2015) 26 EJIL 671, 673

 UN Charter (n 18) art 24; Whittle (n 31) 67332

 ibid art 10333
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Emergency’ (2008) 6 Northwestern Journal of International Human Rights 24, 24, 35
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by the UN Charter itself. It appears that their extensive powers provide an incredibly generous 

source of legitimacy for the Security Council to draw upon.  

 It has been established that the Security Council’s framework of basic norms for its actions 

to be assessed against, are its purposes, responsibilities and limits within the UN Charter. But what 

does this look like when broken down into a procedure of assessment? Sébastien Jodoin discusses 

two aspects of legitimacy as input and output, the legitimacy of the source and procedure of an ac-

tion, and the legitimacy of the product of that action.  Daniel Bodansky discusses input/output as 37

procedural and substantive legitimacy.  I will use the latter terminology. In regards to normative 38

legitimacy,  whether the Security Council objectively acted legitimately.  As discussed above, also 39 40

whether the action’s power originated from a normative legal framework.  Richard Stewart de41 -

scribes the foundational goals of administrative frameworks as “fair, responsive, and 

accountable[…]”.  Whilst these are broad goals, they provide general characteristics against which 42

decision makers can align their actions. Building upon Stewart, Esty considers that procedural legit-

imacy requires decision makers to“[…] demonstrate that their choices are legal, and subject their 

results to review and oversight [which] will further enhance the legitimacy of policy 

outcomes[…].”  This necessitates accountability. It obliges decisions to be legally legitimate 43

enough to be reviewed and watched over to ensure continued legitimacy. Mattias Kumm also agrees 

that international law should be concerned with procedural quality and focused on the “jurisgenera-

tive process”.  The test should be whether procedures are transparent, participatory and have ac44 -

countability checks. “The more of these criteria are met, the higher the degree of procedural legiti-

macy.”  Stewart, Esty and Kumm all collectively agree that key steps in ensuring procedural legit45 -

 Daniel Bodansky, “Legitimacy in International Law and International Relations” in Jeffrey L Dunoff and 37

Mark A Pollack (eds), Interdisciplinary Perspectives on International Law and International Relations: The 
State of the Art (CUP Press 2012) 331 

 Jodoin (n 15) 9 38

 Bodansky (n 37) 327 39
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imacy involve the action being legal and a mechanism of judicial review to hold decision makers 

accountable. This evidences the clear opinion that decision makers’ actions must have originated 

from a legitimate legal source and that those actions and their results must be checked against that 

source. 

  The Security Council’s authority originates from the basic norm that all UN members have 

ratified the UN Charter and have agreed to be bound by its articles.  Their purpose is clear: main46 -

tain and restore global peace and security from threats of an international character. Ultimately, the 

Security Council’s legal legitimacy is dependant on two aspects: first, procedurally, whether their 

actions are performed in accordance with the UN Charter articles and judicially reviewed;  second, 47

substantively, whether the results yielded prompt further action to bring them in line with UN Char-

ter objectives. This is in line with the definition of procedural legitimacy discussed above and it 

puts procedural legitimacy in the context of the Security Council. 

 However, fulfilling these tests of procedural legitimacy has proved difficult. It has been ar-

gued that the Security Council’s exercise of Chapter VII powers face virtually no judicial review.  48

Although within Resolution 1593, the Security Council does request the ICC Prosecutor to report 

back on the progress of the investigation, this does not serve as a judicial review of the Resolution. 

Others who have specifically discussed judicial review of the Security Council’s actions, have sug-

gested that the Security Council was established based on a “Soviet-Western bipolar model” of the 

world, without checks and balances.  Further, that following the collapse of the bipolar model, “no 49

political equilibrium has emerged to replace th[ose] lost checks and balances.”  It has been sug50 -

gested that a solution is for the International Court of Justice (ICJ) to judicially review the Security 

Council’s actions in some way.  There have in fact, been instances of the ICJ reviewing certain as51 -

pects of the Security Council’s decisions.  Most similarly, in the case of Bosnia v. Yugoslavia (Ser52 -

 Jodoin (n 15) 1846

 ibid 18-19 47

 Whittle (n 31) 67648

 Ken Roberts ‘Second Guessing the Security Council: The International Court of Justice and Its powers of 49

Judicial Review’ (1995) 7 Pace International Law Review 281, 283

 ibid50

 ibid 284; Jose E. Alvarez ‘Judging the Security Council’ (1996) 90 AJIL 1, 451

 ibid;52
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bia and Montenegro).  Ken Roberts suggests Judge Lauterpacht’s way of reviewing the Security 53

Council’s actions was not to outright condemn or affirm its legitimacy, but to suggest the Council 

itself to review their actions.  It appears that although there is no precedent for the ICJ to conduct a 54

full judicial review of the Security Council’s actions, there is precedent for judgment to be passed 

about their actions. Whilst this is a positive step in the direction of more accountability and review, 

the ICJ has not indicated an intention to review Resolution 1593. Consequently, it does appear that 

at present, the accountability and judicial review aspects of procedural legitimacy still remains un-

fulfilled. The question of whether the Security Council’s action to create Resolution 1593 and Reso-

lution 1593 itself is legitimate, remains to be determined.  

 Part Two 

Security Council Resolution 1593: Procedural Legitimacy  

 This section will discuss the Resolution and will highlight the main action points and take-

aways. The Resolution was adopted on March 31st, 2005. This section will then discuss the Resolu-

tion’s implied invocation of Article 13(b) and whether it was procedurally legitimate.  

 Resolution 1593 Key Takeaways 

 This Preamble does a few key things. First, it considers that the Security Council may post-

pone the investigation under article 16 and that they reserve the right to do so. Second, it highlights 

Article 98-2 of the Rome Statute instead of Article 27, even though it has been thought that they 

hold contradicting messages about Head of State immunity.  Third, the Security Council acknowl55 -

edges that the conflict in Sudan had not been resolved, meaning that the violence was ongoing and 

Al-Bashir was still in power. Finally, they cited Chapter VII of the UN Charter as their legally legit-

imate source of power.  

 As with the Preamble, there are a few main takeaways and action points of Articles 1-9. The 

first is the referral of the Situation in Darfur to the ICC. The referral significant because it has iden-

tified the Situation in Darfur as a “[…]serious crim[e] of international concern[…]” to the “[…]in-

 Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Provisional 53

Measures, Order of 13 September 1993, I. C.J. Reports 1993, p. 325 

 Roberts (n 49) 31154

 Dapo Akande, ‘The Legal Nature of Security Council Referrals to the ICC and its Impact on Al-Bashir's 55

Immunities’ (2009) 7 Journal of International Criminal Justice 333, 337
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ternational community as a whole[…].  The second is in Article 2 of Resolution 1593, where the 56

Security Council made an unprecedented invocation of Article 13(b) of the Rome Statute. Article 

13(b) of the Rome Statute is a mechanism that enables the Security Council to refer a state to the 

ICC. However, Article 13(b) does not actually mention whether the state must already be party to 

the Rome Statute. Dapo Akande clarifies that although the Resolution did not cite Article 13(b), its 

relevance is implied as it is “[…]the only provision that would allow the ICC to exercise jurisdic-

tion[…]”.  Manisuli Ssenyonjo affirms that this is the case, citing that the Security Council acted 57

through Chapter VII of the UN Charter and “in accordance with article 13(b) of the Rome 

Statute.”  By taking advantage of this ambiguity, the Security Council was able to use their Chap58 -

ter VII powers to make this interaction possible. Article 48 of the UN Charter obliges all UN Mem-

ber States to comply with and carry out the decisions of the Security Council. Furthermore, Article 

103 broadly stipulates that Charter obligations must always take precedence over other international 

obligations. As such, by relying on their broad Chapter VII powers and basic Charter obligations, 

the Security Council was able to invoke Article 13(b). Mr. Mayoral, the Argentine Republic Repre-

sentative, identified Resolution 1593 as the first time that Article 13 had been invoked and charac-

terised it as a “[…]crucial precedent[…]” that had been set.  The third key point is also within Ar59 -

ticle 2 of Resolution 1593, where the Security Council deliberately does not oblige other states to 

cooperate with the ICC.  Jennifer Trahan asserts that Articles like this are legally unsatisfactory 60

and suggests that “[t]he Security Council could also provide specific steps that a target State should 

take, rather than simply obliging the State to ‘‘cooperate fully’’ with the Court.”  This aspect of the 61

Resolution has lead to complications about the ICC’s jurisdiction and questions regarding Al-

Bashir’s Head of State immunity status, both of which are discussed below. Finally, Article 8 of 

Resolution 1593 is important in regards to the accountability of procedural legitimacy. Although the 

 Rome Statute of the International Criminal Court Article (adopted 17 July 1998, entered into force 1 July 56

2002) 2187 UNTS 90, [1][5]

 Akande (n 55) 34057

 Manisuli Ssenyonjo, ‘The International Criminal Court Arrest Warrant Decision for President Al-Bashir of 58

Sudan’ (2010) 59 The International and Comparative Law Quarterly 205, 206

 UNSC Verbatim Report (31 March 2005) UN Doc S/PV/5158, 759

 Bashir (n 4) art 260

 Jennifer Trahan, ‘The Relationship Between the International Criminal Court and the UN Security Coun61 -
cil: Parameters and Best Practices’ (2013) 24 Criminal Law Forum 417, 463
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provision details a review of the progress made at the ICC, it does not in any way promise further 

action by the Security Council to advance and aid the investigations. 

 Was Security Council Resolution 1593’s referral of the Situation in Darfur to the ICC  

 through their Chapter VII powers and Article 13(b) of the Rome Statute Procedurally  

 Legitimate? 

 To take the Security Council’s process step-by-step, it is crucial to determine whether the 

usage of Resolution 1593 to trigger Article 13(b) of the Rome Statute was procedurally legitimate. 

It is important to note that when discussing this referral at this stage, I am only discussing the legit-

imacy of the referral itself, not the legitimacy of the content in Resolution 1593, which will come 

later. Resolution 1593 must fulfil the mandate set out in Chapter V of the UN Charter and Article 

13(b) of the Rome Statute in order to be considered procedurally legitimate. Resolution 1593 finds 

its main legal grounding in the Security Council’s Chapter VII powers.  The Security Council’s 62

exercise of their Chapter VII powers to refer a situation to the ICC, however, are dependant on the 

existence of Rome Statute provisions which permit this interaction between the Security Council 

and the ICC. Under normal circumstances, a treaty cannot create obligations for a state without its 

consent.  As discussed above, the Security Council has never subjected a non Rome Statute mem63 -

ber state to its jurisdiction.  This invocation of Article 13(b) presents a new way for the Security 64

Council and the ICC to interact without the consent of the state they are conferring upon.  

 The aims of the Chapter VII powers are to determine the existence of an international threat 

or breach of peace and to act to restore and maintain security and peace.  Article 13(b) of the Rome 65

Statute permits a situation to be referred to the ICC if the Security Council acts under their Chapter 

VII powers. Moreover, the introduction line in Article 13 states that Article 13(b) can only be in-

voked if the court is being requested to investigate crimes of an Article 5 nature. Crimes which in-

clude genocide, crimes against humanity, war crimes and crime of aggression. It is noteworthy that 

Al-Bashir has been charged with three counts of genocide, five counts for crimes against humanity 

and two counts for war crimes.  It is the mandate of the ICC to ensure that effective measures are 66

 UN Charter (n 18) Chapter VII 62

 VCLT  (n 12) art 3463

 Ssenyonjo (n 58) 20764

 UN Charter (n 18) art 39 65

  Bashir (n 4)66



Nicole Lim Laidlaw Scholarship Project  Page !12

taken to prosecute the most serious international crimes.  Furthermore, to end impunity for the 67

perpetrators of those crimes.  Alexandre Gaaland suggests that the crimes listed in Article 5 of the 68

Rome Statute are “[…] erga omnes [in] character[…]” and that it is “[…]the jus puniendi of the in-

ternational community.”  In saying this, Gaaland advocates the international nature of these atroci69 -

ties and the international community’s responsibility and right to investigate and potentially prose-

cute the perpetrators. As such, it naturally follows that the Security Council would characterise the 

crimes committed during the Conflict in Darfur as crimes within the ICC’s jurisdiction. It is argued 

in agreement with Akande, that Resolution 1593’s implied invocation of Article 13(b) to extend the 

ICC’s jurisdiction over a non Rome Statute party state is procedurally legitimate. The mandate of 

the ICC is to prosecute the exact crimes which Al-Bashir has allegedly committed. By referring the 

Situation in Darfur to the ICC, the Security Council devolved their powers appropriately to fulfil 

not just their own Chapter VII mandate, but enable the ICC to potentially fulfil theirs. Although it is 

argued that the referral itself was procedurally legitimate, whether the content of the referral is pro-

cedurally legitimate is still to be determined.  

Part Three 

The Discontinuity between Resolution 1953 and ICC Warrant I & II: Procedural Legitimacy Issues  

 Security Council Resolution 1593 is under scrutiny because aside from referring the Situa-

tion in Darfur to the ICC, it has not yielded further results in combating impunity. According to 

normative procedural legitimacy, in order for Resolution 1593 to be legitimate, it must satisfy the 

basic norms of Chapter VII and the purposes and principles of the UN Charter. The Security Coun-

cil’s exercise of their Chapter VII powers in pursuit of triggering Article 13(b) of the Rome Statute 

was legitimate. However, it is argued that the provisions of Resolution 1593 were not comprehen-

sive enough to adequately fulfil their mandate and enable the ICC to conduct a trial.  Conflicting 

international obligations in regards to Head of State immunities which directly informs the jurisdic-

tion of the ICC is at the heart of the procedural issues within Resolution 1593. I will argue that the 

legal complications around Head of State immunity and ICC jurisdiction, is caused by the Security 

Council’s inaction to specify more state cooperation and create enforcement measures for the ICC 

to rely on. I will also argue that they were obliged to do so in order to fulfil their responsibilities 

 Rome Statute (n 56) Preamble [5]67
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under the UN Charter and fulfil the standard for normative procedural legitimacy. I will conclude 

that because of Resolution 1593’s provisions, any non-Rome Statute party aside from Sudan, would 

be violating their international obligations if they were to comply with the ICC and enforce the ar-

rest warrants. 

 Al-Bashir’s ex-Head of State Immunity Status 

 At the time of Resolution 1593 and ICC arrest warrants I&II, Al-Bashir was the current sit-

ting Head of State for Sudan. As mentioned above, Al-Bashir was only overthrown in 2019.  Nei70 -

ther of the ICC arrest warrants issued were complied with by any state, regardless of their Rome 

Statute membership status.  Consequently, the ICC has found several Rome Statute State Parties in 71

breach of their treaty responsibilities.  Namely, Chad, Malawi, the Democratic Republic of the 72

Congo, South Africa and Jordan.  Given the established nature of the Security Council to make re73 -

ferrals and the ICC to conduct investigations and trials over crimes of international character, this 

non-compliancy unearths a crucial issue: what is the status of Sudan’s ex-President Omar Al-

Bashir’s Head of State immunities? It is argued that this question has been the biggest contributor to 

the stalled nature of the investigation into the Conflict in Darfur. In this case, it cannot be assumed 

that customary international law and treaty obligations will provide a straightforward answer to the 

question. Both the Pre-Trial Chambers and various international legal scholars have sought to de-

bate this issue, some in agreement and some not, but the outcome has remained one and the same: 

Al-Bashir has not been surrendered for trial at the ICC.   

 The Relationship between Article 27 and Article 98 of the Rome Statute on Head of State  

 Immunities: 

 At first glance, Article 27 and Article 98 may seem to completely contradict each other. Ar-

ticle 27 is titled “Irrelevance of Official Capacity” and details that “immunities […] shall not bar 

the Court from exercising its jurisdiction[…]” over “all persons without any distinction based on 

official capacity. In particular, official capacity as a Head of State […]”.  Contrastingly, Article 98 74

 BBC (n 1)70

 White (n 5)71
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dom Straight’ (Just Security, 2018) <https://www.justsecurity.org/54678/official-immunity-under-rome-
statute-path-principle-practice-seldom-straight/
#:~:text=Immunities%20or%20special%20procedural%20rules,jurisdiction%20over%20such%20a%20per-
son%20demonstrates> accessed 24 September 2020
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is titled “Cooperation with respect to waiver of immunity and consent to surrender”.  It provides 75

that the court cannot request a state to surrender an individual if doing so would be inconsistent 

with its international obligations regarding respect to diplomatic immunities or agreements which 

require consent from that state.  Although they may seem to cancel out each other, it is important 76

to keep in mind that these articles were created to created to protect the integrity of the ICC’s crimi-

nal trials. Therefore, it is reasonable that there will be provisions within the Rome Statute which 

appear to borderline contradict each other as with all criminal trials, there are competing interests at 

play. Consequently, the ways that they may be read compatibly will be explored. One way that these 

articles may coexist with each other is clear. Akande suggests that a way to interpret it is: although 

once Al-Bashir is physically present at the ICC for trial his immunities can be stripped, the ICC 

cannot request states to help get him there if doing so would be inconsistent with their other in-

ternational obligations.  David P. Stewart agrees, stating that “by [the Rome Statute]’s terms, Arti77 -

cle 27 can only apply to individuals who are within the ICC’s jurisdiction; it cannot supply jurisdic-

tion merely by precluding an assertion of immunity.”  Paola Gaeta also affirms this point, stating 78

that the logic of international criminal justice does not allow for national judicial authorities to 

completely obey an international court. Gaeta takes this further and reasons that this is especially 

true of the ICC, as it was established by a treaty “and therefore its authority derives from an instru-

ment based upon consent.”   79

 Akande also considers a contrasting perspective, which forms the bulk of his argument: that 

Article 27 removes immunities for the actions of state authorities when they are acting under a re-

quest from the ICC.  He asserts that a reading of Article 27 as only applying to international courts 80

would result in most of that article being “practically meaningless.”  He highlights that the ICC has 81

no “independent powers of arrest” because it relies entirely on state cooperation and that if it only 

applied to international courts, it would confine the article to a “rare case where a person entitled to 

 Rome Statute (n 56) art 9875
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 Akande (n 55) 337, 338 80

 ibid 33881



Nicole Lim Laidlaw Scholarship Project  Page !15

claim immunity surrender[s] voluntarily.  Robert Cryer asserts this point as well, citing that “in 82

addition to jurisdiction, the ICC needs co-operation[…]”.  Erica de Wet agrees and furthers this by 83

arguing that Article 27(2) “vertically inhibits Jordan and Sudan from claiming immunity.”  This is 84

because “any other interpretation would make such provision meaningless, considering the the court 

is entirely reliant on national authorities to arrest and surrender suspects.”  Antonio Cassese af85 -

firms this, stating that a Court is a “giant without limbs” states do not arrest and surrender wanted 

individuals.  Flavia Lattanzi poignantly states that “it is very significant that the same States, in 86

creating the Court, conceived themselves as its arms.”  It can be established at this point, that it is 87

not the fault of the ICC for not being able to obtain custody of Al-Bashir. It is well agreed that the 

Court operates on a cooperation model under which contacting states have pre-agreed to the terms. 

However, these terms under the Rome Statute are still hierarchically, at the same level as state’s 

other immunity obligations within customary international law.  

 Cryer importantly recognises that the Security Council is the only institution which can im-

pose a duty on non-party states to cooperate with a treaty based court.  This is especially pertinent 88

to Article Two of Resolution 1593,  where the Security Council necessitates Sudan’s cooperation 89

with the ICC but states that although they are urged to, non-Rome Statute party states have no 

obligations to cooperate. In my view, the vagueness of this Article does not instruct states clearly 

enough on the hierarchy of international obligations that they should respect. Aside from specifying 

Sudan’s cooperation, Article Two does not even specify the hierarchy of obligations that states party 

to the Rome Statute should follow when deciding whether to cooperate with the ICC. The Security 

 ibid82
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Council is clearly aware that under the Rome Statute, ICC decisions do not enjoy the same status of 

priority over member states’ other international obligations as Security Council decisions. Still, they 

chose not to instruct Rome Statute party states to prioritise their responsibilities to the ICC in re-

spect to the Situation in Darfur. This being said, Akande does offer an argument for reading Rome 

Statute provisions in line with the principles and purposes of the ICC. He notes that treaty readers 

must prioritise the “principle of effectiveness in treaty interpretation”. The principle of effectiveness 

in treaty interpretation provides that treaties must be read in a way that “gives meaning to all of 

them harmoniously”.  Further, that treaty readers are not free to apply a meaning to treaties that 90

would result in the redundancy of clauses or paragraphs.   To this effect, he concludes that to inter91 -

pret the Rome Statute in a way that favours non-cooperation over cooperation would be to render a 

provision “directed at combating impunity inpoperable for most practical purposes.”  92

 Gaeta favours a more conservative approach: the ICC was within their jurisdiction to circu-

late the Arrest Warrants, but states not party to the Rome Statute are not obliged to comply with the 

request as that would counter the purpose of Article 98(1).  Gaeta argues that the rules of custom93 -

ary international law on Head of State immunities are important to avoid inter-state interferences of 

the exercise of official functions.  She rightly points out, and Akande concedes, that the Pre-Trial 94

chamber does not discuss or resolve the complications between Article 27 and 98.  Further, she 95

argues that although Article 27 is a core provision, it is a core provision of a treaty based court.  As 96

such, the article may only apply to states which are party to that treaty. Unless, it is demonstrated 

‘that its content corresponds to a rule of customary international law.”  In her observations as ami97 -

cus curiae to the Appeals Chamber, Gaeta submits that Article 27(2) in indeed reflected in custom-

ary international law. However, she asserts that this general rule does not extend to judicial coopera-

 ibid90
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 Akande (n 55) 33892
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tion.  As interpreting Article 27(2) would render Article 98 redundant, which as is contrary to the 98

principle of treaty interpretation requiring that “effect utile is to be given to any treaty provision.”  99

Although Gaeta and Akande ultimately disagree in their conclusions, at least to this extent, they can 

both agree that the treaty provisions must be read in consideration of each other. Akande and Cryer 

argue strongly in favour of upholding the values in Article 27 and Gaeta is clear on the importance 

of not overstepping jurisdiction and respecting Article 98. But there are others who contend this 

view completely. 

 Roger O’Keefe asserts that Article 98(1) and 27(2) are completely unrelated in this circum-

stance.  His reasoning is founded in his argument that Resolution 1593 does not “alter the ordi100 -

nary application of Article 98(1) of the statute.”  He explains that Article Two of Resolution 1593 101

did nothing more than oblige Sudan to comply with the ICC’s specific requests.  O’ Keefe argues 102

that by obliging Sudan to cooperate with requests, the Security Council certainly did not submit Su-

dan to the “full range of obligations of cooperation, including the obligation of arrest and 

surrender”.  As a result, O’Keefe states that Sudan cannot be taken to have waived Al-Bashir’s 103

immunity and further, that it cannot be taken that the Court has obtained “the cooperation of Sudan 

for the waiver of immunity of President Al-Bashir.”  He explains that any decision to that binding 104

effect would “need to be explicit”.  105

 The Prosecutor v. Omar Hassan Ahmad Al-Bashir (Observations by Professor Paola Gaeta as amicus curi98 -
ae on the merits of the legal questions presented in the Hashemite Kingdom of Jordan’s appeal 
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 Nicholas Tsagourias on the other hand, argues that Resolution 1593 did indeed “rende[r] 

Sudan a quasi State party to the Statute for the referred situation.”  Further, that because Sudan is 106

considered a quasi State party for this case, it cannot be a third state “for the purposes of Article 98 

and thus Article 98 is inapplicable.”  Tsagourias concludes that “an obligation imposed on Sudan 107

by the Security Council has erga omnes effect.”  Consequently, raising the defence of Head of 108

State immunities before the court would “constitute a breach of its obligation to co-operate under 

Resolution 1593.”  Lattanzi, who concurs with Tsagourias, considering that “Article 98(1) is sim109 -

ply irrelevant” in this case.  She asserts that Resolution 1593 did indeed oblige Sudan to behave in 110

compliance with the ICC, which it would not otherwise have been responsible to do. As such, the 

“application of Article 27(2) of the Rome Statute removes immunity with respect to Sudanese offi-

cials that would otherwise exist under international law.”  Lattanzi states simply that Jordan was 111

never in the position to claim conflicting obligations, as both Jordan and Sudan were subject to Ar-

ticle 27 and neither of them were entitled to rely on Article 98. 

 On the discussion of jurisdiction on this matter, that the distinction to be made is the ICC’s 

jurisdiction over Al-Bashir and jurisdiction of the states request to arrest him. She contends that the 

former, the “adjudicatory” aspect, is not the same as the latter, the “jurisdiction to enforce.”  Final112 -

ly, that the right to adjudicate does not extend to the right of nation states to enforce an arrest war-

rant in this case.   113

 The Prosecutor v. Omar Hassan Ahmad Al-Bashir (Amicus Curiae Observations Pursuant to Rule 103 of 106
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 The definition of jurisdiction laid out by Gaeta is contended by Lattanzi’s final conclusions 

which state that the “term ‘jurisdiction’ in Article 27(2)  cannot be belittled to ‘adjudicatory juris-

diction’”.  She argues that if ‘jurisdiction’ could only operate in the event of Al-Bashir’s physical 114

presence, it would imply that the Court can merely adjudicate on a specific matter. Further, that 

‘jurisdiction’ must entail the right the “investigative, the prosecutorial, the adjudicatory and the en-

forcement jurisdiction the Court is endowed with.”  Interestingly, Lattanzi drew upon the ICJ in 115

the Arrest Warrant case, where the ICJ “employed the term jurisdiction as referring both to adjudi-

catory and enforcement jurisdiction. ” This is especially pertinent as Lattanzi builds on this and 116

cites the principle of Mutatis mutandis, reasoning that the ICJ recognised that this logic must be ap-

plied to other criminal courts. She concludes that it is “self evident” that the “ICJ referred to both 117

the adjudicatory and in executivis jurisdiction of international criminal tribunals.”  The Appeals 118

Chamber confirms this logic, citing Arrest Warrant and stating that Head of State immunities are 

not a bar to the Court’s investigation or issuance of arrest warrant.  119

 Can this be resolved? 

One way that this may be resolved is taken under the assumption that Sudan through Resolution 

1593, Sudan has been put under the jurisdiction of the ICC. This way, Sudan is taken as a party to 

the Rome Statute and Article 27 can be applied to remove Al-Bashir’s immunities. If this were de-

clared by the Security Council clearly, Article 27 could be understood to remove Al-Bashir’s immu-

nity and a third state which arrests him would not be acting inconsistently with Article 98.  How120 -

ever, this does highlight the complication of interpretation discussed in the paragraph above.  I have 

argued that Resolution 1593’s referral of the Situation in Darfur is legitimate. The question of which 

states are permitted and obliged to cooperate, considering their international law obligations to re-

spect Head of State immunities, still exists. The fact of the moment is that Al-Bashir remains im-

prisoned in Sudan, despite requests by the ICC to surrender him and the binding nature of Resolu-
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tion 1593 to cooperate with the ICC.  Akande takes the position that this interpretation must be 121

applied. He states that “the only way” to meaningfully interpret Article 27(2) is to act as though Ar-

ticle 27(2) removes immunities within the court but also for “national authorities acting to support 

the exercise of the Court’s jurisdiction.”  Pre-Trial Chamber II and the Appeals Chamber have 122

agreed on this position, most recently in their decision on the the non-compliance of Jordan.   To 123

date, this is the most resounding confirmation that Rome Statute Party States at least, are obliged to 

arrest and surrender Al-Bashir.  From the learned academics’ observations as amici curiae to the 124

Court, it is also clear that the expert opinions on the obligations of states to cooperate, do not reach 

a unanimous or even close to unanimous opinion. As such, it is argued and concluded at this stage 

that this matter needs to be further reviewed and acted upon by the Security Council. Despite the 

Appeals Chamber affirming that Jordan failed its obligations under the Rome Statute to arrest and 

surrender Al-Bashir,  no further action has been taken to reinforce the arrest warrants and impose 125

penalties on States who have an obligation to cooperate and did not.  

Conclusion  

 The normative framework of the Security Council obliges them to take prompt and effective 

action to restore and maintain international peace and security.  The core of this paper argues that 126

they have not fulfilled that mandate. It has been argued that their implied invocation of Article 13(b) 

through their Chapter VII powers was legitimate and a step in the right direction. However, the oth-

er provisions in Resolution 1593 have led to a long and arduous debate by academics, state repre-

sentatives and the ICC Pre-Trial Chambers and Appeals Chambers. Most of this debate has been 

centred around one issue: the ICC acting in response to an Article 13(b) referral to conduct an in-

vestigation, and states in conflict with the ICC about which of their international obligations are 
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meant to prevail. The Security Council fail to comprehensively address the issue of head of state 

immunities and ICC jurisdiction in their initial referral. Moreover, following the fifteen years of the 

referral until present day, they have not provided more aid or guidance to aid the ICC. On this basis, 

this paper concludes that the Security Council had an obligation to take “prompt and effective” at 

every stage of the case to ensure the ICC could go forward with a trial for Al-Bashir.  Further, that 127

following the response of non-compliance by every state requested to do so, the Security Council 

should have reviewed their instructions and re-addressed the situation. For this reason, it is argued 

that Resolution 1593 was not procedurally legitimate. It did not fulfil the Security Council’s obliga-

tions set out through the principles and purposes of the UN Charter, because it failed to stop the vio-

lence in Darfur. Additionally, because the Security Council’s inaction is why Al-Bashir remains out 

of the ICC’s custody and to this date, without trial.  
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