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I. INTRODUCTION 

 
A) Research Background 

 
On February 2nd 2023, Derek Mobley, an African American over the age of forty who had been 

suffering from anxiety and depression, filed a discrimination lawsuit against Workday Inc.,i a 

provider of artificial-intelligence-powered software for human resource management and 

business hiringii. The complaint alleges that Workday Inc.’s screening products “constitute a 

pattern and practice of discrimination” against job applicants on the basis of race, age, and 

disabilityiii. The case was described as “groundbreaking”iv for being one of the first lawsuits to 

allege discrimination based on an employer’s use of artificial intelligence (AI) tools in hiringv. 

However, the worrisome risk of AI hiring tools’ discriminatory effects is not a wholly novel 

issue.  

 

Workday Inc. is neither the only nor the first company facing alleged AI discrimination issues. In 

2018, Amazon decided to shut down its experimental AI-powered hiring tool after discovering 

that it showed bias against womenvi– four years after its intensive investment of expertise and 

input of “vast troves of training data”vii. AI hiring tools were, by 2021, being used by 

approximately 55% of human resource leaders in the USviii and 99% of Fortune 500 companies 

have AI-powered recruitment processesix. 

 

The high prevalence of the usage of AI-powered hiring tools in the US is, however, contrasted 

by the public’s lack of knowledge of this technology even though it has the potential to impact 

their careers. According to the Pew Research Center, the majority of Americans (61%) have 

“heard nothing at all about AI being used by employers in the hiring process”x. This prevalence 

is why this paper chooses the US as its national example. 

 

Among the protected characteristics under US laws, age and disability discrimination deserve 

particular discussion in light of the discriminatory effects posed by AI recruitment. xiFirstly, the 

use of AI in hiring disproportionately impacts job seekers with disabilitiesxii who are more 

common among the elderlyxiiixiv. According to the U.S. Department of Labor, by May 2023 the 

unemployment rate for the working-age populationxv with a disability is 8.3%; for nondisabled 

people, the rate is 3.2%xvi. Disabled people, as defined by the United Nations Convention on the 

Rights of People with Disabilities (CRPD), are “those who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers may hinder their 
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full and effective participation in society on an equal basis with others”. Secondly, the 

demographic significance of the two minority groups justifies the prospective analysis this paper 

will carry out. People with disabilities constitute the largest minority group in the US today 

across people of all races, genders, colors, and socioeconomic statusesxvii. It is “the only minority 

group that anyone can join through a change of circumstances”xviii. Last but not least, in addition 

to the direct consequence of losing a potential job opportunity, age and disability discrimination, 

whether involving AI or not, could result in short or long-term unemployment, financial losses, 

and even mental illnessesxixxx. 

 

The link between disability discrimination and age discrimination is often significant. Although a 

disability can “occur at any point in a person’s life”, the U.S. Centers for Disease Control and 

Prevention found out that disabilities are more prevalent among “adults 65 years of age and 

older”xxi. Therefore, this paper contends that separating disability and age into two distinct types 

of discrimination would be blurry and a collective discussion will serve to provide a more 

comprehensive understanding of the discrimination issue being discussed in this paper.  

 

This research paper centers on the doctrine of legal liability in age and/or disability 

discrimination during the hiring process in the US. The significance of such an emphasis lies at 

both the individual and societal levels. Liability, as defined in the Black’s Law Dictionary, means 

“the state of being bound or obligated in law or justice to do, pay, or make good something.” 

Clear legal liability is the foundation of justice that ensures those responsible for causing harm 

are held accountable and provides a remedy for those who have been wrongedxxii. From the 

perspective of victims, merely identifying the risk of age and disability discrimination as posed by 

the adoption of AI-powered hiring tools is therefore far from being enough; what truly matters 

to the victims is who is/are to be legally responsible for the losses and/or harm the victim(s) 

suffer because of the age and/or disability discrimination. Victims get to seek remedies like 

damages and/or injunctive relief only if there is a clear designation and allocation of legal 

liability. In the realm of criminal proceedings, clear liability makes it possible to not only hold the 

perpetrators accountable but also have their wrongdoings morally condemnedxxiii–an 

announcement of the culpability of discriminatory behavior in hiring. On the other hand, for the 

vendors of AI-powered hiring tools and businesses who invest in adopting these tools in their 

hiring processes, clear legal liability would enable them to make informed decisions and invest 

with confidencexxiv. While other legal systems manifest different ways of approaching 



 

4 
 

discrimination, the structural issues with AI as identified by this paper for the US apply to them 

as well. 

 

Ultimately, humanity will want to develop AI for our own benefit, with the aim of creating a 

more efficient, fair, and comprehensive hiring procedure in the realm of employment. To this 

end, predictable discrimination liability standards in relation to AI hiring tools “may better spur 

innovation”xxv and promote the advancement of AI-hiring tools. 

 

B) Research Questions  

 

This research paper aims to answer the following questions:  

 

1) What are the current federal legal standards of US anti-discrimination laws when 

determining legal liability in AI-related age and disability discrimination during hiring?  

2) How does the involvement of AI would create difficulties in establishing legal liability in age 

and disability discrimination during hiring?  

3) What can we do to make liability establishment clearer in age and disability discrimination 

cases when AI is involved in the hiring process? How to prepare for the future with more 

prevalent usage of more advanced AI in hiring? 

 

II. LITERATURE REVIEW 

By examining existing US scholarship, this section will outline and explain the following 

preliminary questions for this research paper: a) the points of focus for existing scholarship 

discussing AI-liability in hiring discrimination in the US; and b) the questions which are left 

vague or unanswered by existing scholarship. 

 

A) Current Scholarship 

 

Recent studies on AI-related legal liability, firstly, are largely fixated on the discussion of more 

abstract and philosophical concepts that interact with legal liability. For example, some scholars 

probe the question of whether AI-powered programmes should/will be awarded legal 

personhood and thus “subject to suit”, or be treated as agents of other legal personsxxvi. Another 

recent article pointed out the difficulty in establishing employer liability when AI is involved in 

the hiring discrimination allegation, by contending that “using AI in hiring to streamline the 
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process may be interpreted as a legitimate, nondiscriminatory reason for not selecting disabled 

candidatesxxvii”. Furthermore, the World Economic Forum touches upon the issue of remedies 

and recommends “implementing the principle of joint and several liability to allocate 

damages”xxviii. Other recent worka also showed a focus on employment law and technology, such 

as the impact of technological development and its adoption on employees’ rights and power in 

the workplacexxix. 

 

B) Questions That Remain 

 

The issue of AI-contributed age/disability discrimination have identified some of the difficulties 

for establishing legal liability in such several cases to date. However, existing discussions of the 

difficulties of establishing liability mainly focus on the sensibility and possibility of having AIs 

bear the liability. This is less relevant because, firstly, AIs have no assets and cannot be currently 

criminally punished. Plus, their use by employers would make them liable under the doctrine of 

respondeat superiorxxx, or to manufacturers under product liability doctrines. There is yet to be an 

analysis that focuses on examining the legal elements of relevant existing US federal laws to 

analyze the difficulties faced by current US federal legal standards in establishing legal liability 

when AI is involved in a hiring discrimination civil lawsuit. Also, there is a lack of focus on 

actions we can take to make the establishment of liability clearer in AI-involved age/disability 

discrimination cases in the context of hiring under current law, especially which takes AI 

advancement in the future into consideration.  

 

Therefore, this research aims to understand how the involvement of AI would create difficulties 

(by both current and future AI hiring tools) for establishing legal liability in age and disability 

discrimination during hiring—focusing on the elements of the relevant offence, the burden of 

proof, the rule of evidence, and remedies under current US law. It is hoped that this paper could 

thereby use the resulting conclusions to address the third research question. To better tackle the 

second and the third research questions, this research will first ascertain the current standards of 

US federal age/disability discrimination laws used for determining legal liability in AI-related age 

and disability discrimination during hiring.  
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III. ANTI-DISCRIMINATION LAWS, AI, AND LEGAL LIABILITY 
 

A) Current Federal Legal Standards 
 

There is yet to be any federal law passed to specifically target AI-related hiring discriminationxxxi. 

The main federal law that prohibits discrimination against job applicants above the age of 40 is 

the Age Discrimination in Employment Act of 1967 (ADEA). Addressing disability 

discrimination is the Americans with Disabilities Act of 1990 (ADA) and the Rehabilitation Act 

of 1973xxxii. The Civil Rights Act of 1991, an amendment to the Civil Rights Act of 1964, also 

provides safeguards against employment discrimination on the basis of disability and stipulates 

remedies.  

 

Legal liability may be “generally divided into two board categories: civil and criminal liability”xxxiii. 

In both categories, legal liability can be established if the elements of the offence are proven to 

be satisfied and have no defense. This section will ascertain the current standards of the 

aforementioned federal laws in determining legal liability in age and disability discrimination 

allegations by discerning the elements of the offence, the defence (if given), and remedies (if 

given) as presented in each piece of legislation. The rule of evidence as required in each of these 

laws will be extracted and discussed in the last part of this section collectively. 

 

1. Age Discrimination in Employment Act of 1967 (ADEA) 

 

The ADEA prohibits employment discrimination against persons 40 years of age or older. 

According to Sec. 4. (a)(1) of the ADEA, it is unlawful if an employer fails or refuses to hire any 

individual because of this individual’s age. Any person aggrieved “may bring a civil action in any 

court of competent jurisdiction”xxxiv. 

 

To establish legal liability, as ruled in Duffy v. Paper Magic Grp., Inc.xxxv, a plaintiff under the ADEA 

must establish that he or she: “(1) was over forty years old; (2) was qualified for the position; (3) 

suffered an adverse employment action; and (4) was replaced by a person sufficiently younger to 

permit an inference of age discrimination”xxxvi. However, even if these are successfully proven by 

the plaintiff, the employer may still avoid being held legally liable by invoking the defense of 

“business necessity”xxxvii and/or “other reasonable factors”xxxviii. It is only when the plaintiff has 
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proved that the defendant, lacking any defenses, willfully violated the ADEA he or she is entitled 

to damagesxxxix. 

 
2. Title I of the Americans with Disabilities Act of 1990 (ADA) 

 

Title I of the ADA, which is effective for employers with 15 or more employees, prohibits an 

employer or employment agency from discriminating against qualified individualsxl on the basis 

of disabilitiesxli in regard to job application procedures and hiringxlii.  

 

With regard to the process and burden of proof for establishing legal liability and recovering 

remedies, plaintiffs under Title I of the ADA face similar burdens as those under the ADEA. To 

convince the court to recover remediesxliii, the plaintiff has to prove that the defendant “has 

intentionally engaged in or is intentionally engaging in” an unlawful employment practicexliv. Also 

echoing the ADEA, the defendant is given the opportunity under Title I of the ADA to invoke 

the defenses of “job-relatedness and business necessity” and/or “reasonable accommodation” 

against the plaintiff’s allegation of the defendant’s legal liabilityxlv.  

 

3. Title I of the Civil Rights Act of 1991 (CRA of 1991) 

 

Unlike the ADEA or Title I of the ADA, Title I of the CRA of 1991 is remedy-focused and sets 

out a guideline for the plaintiff’s right of recovery, compensatory damages, and punitive damages 

within the US federal legal standards on unlawful discrimination during hiringxlvi. The CRA of 

1991 amended the Civil Rights Act of 1964 by inserting a section on “Damages in Cases of 

Intentional Discrimination”. To recover punitive damages, the plaintiff must demonstrate that 

the defendantxlvii engaged in a discriminatory practice “with malice or with reckless indifference” 

to the plaintiff’s federally protected rightsxlviii.  

 

The Burden of Proof and Evidentiary Standard in the Aforementioned Federal Laws 
 
In civil cases, namely the civil proceedings that the aggrieved individuals bring against the 

defendants under the aforementioned federal laws, the aggrieved individuals (plaintiffs) bear the 

burden of proof.xlix As an initial matter, the plaintiff has to meet the burden of productionl and 

once met, the burden of production shifts to the defendant who then has the opportunity to 

provide evidence “either rebutting the plaintiff’s evidence or supporting the defendant’s own 

arguments”li. The plaintiff then needs to meet the burden of persuasion—the standard of proof 



 

8 
 

of a preponderance of evidence—by convincing the act finderlii that “the fact in dispute is more 

likely than not”liiito have occurred. 

 

B) AI Hiring Tools: Friends or Foes?  
 

In addressing this question, this paper will analyse whether the involvement of AI hiring tools 

poses difficulties for current US federal legal standards in establishing legal liability and for the 

plaintiffs to recover remedies. This will be broken down into the difficulties created by current 
AI hiring tools and assumptive future AI hiring tools and be analyzed using real and 

hypothetical US legal cases. 

 

1. Federal Legal Standards Facing Current AI-Powered Hiring Tools 

 

The case picked for the analytical purpose of this section is EEOC v. Novo Nordiskliv, a case 

concerning age discrimination. In January 2022, the EEOC filed a civil lawsuit on behalf of 

Deborah Hunter (Hunter), then 62 years old, against Novo Nordisk, Inc. (Novo) under the 

ADEA, claiming that Novo violated Section 4 of the ADEA. Specifically, the lawsuit claimed 

that Novo’s District Business Manager Marc Fujimoto (Fujimoto) denied Hunter a working 

position in Flagstaff, Arizona because of Hunter’s age. EEOC sought on behalf of Hunter, 

among other things, damages for the “willful conduct” alleged in the lawsuit. 

 

In civil proceedings brought under the ADEAlv, the ADAlvi, and/or the CRA of 1991, the 

plaintiff bears the burden to establish the prima facie caselvii of age and/or disability 

discrimination either by “direct evidence of discriminatory intent” or by meeting the McDonnell 

Douglas test in reliance of circumstantial evidencelviii. Evidence is used to establish that the 

plaintiff “suffered an adverse employment action”, which includes among other things hiring 

decisionslix. In EEOC’s claim, one of the primary grounds and factual allegations made and relied 

upon by Hunter is Fujimoto’s words to her stating that he (Fujimoto) wanted “someone who 

was going to be in the territory ‘long term’”lx. Also, the complaint pointed out that a 33-year-old 

David Corson was later selected for the same position. The lawsuit was dismissed by the trial 

court for reason that the factual allegations set forth were not enough to raise a right to relief 

above the speculative levellxi. 

 



 

9 
 

Now if we change the facts of the case a little and have the employment decision be reached by a 

modern-day AI-powered hiring tool, the EEOC, in such a new factual scenario, will only face 

greater difficulties securing a successful complaint. In the original court opinion, the reason given 

by the trial judge in support of his decision of dismissal was that Hunter failed to plead facts or 

“specific harms” indicating the denial resulted in harmlxii. The judge also pointed out that for the 

court to conclude that Hunter is entitled to relief and survive the Motion to Dismiss filed by the 

defendant, the Complaint must include “enough factual matter” though the plaintiff does not 

have to set them out in detaillxiii.  

 

The major issue posed by these legal standards is ascertaining evidence of “willful violation”lxiv of 

the ADEA. Currently, AI hiring tools are not used as independent hirers with full autonomy or 

complete decision-making power—human recruiters are still involved in the decision-making 

process, though the extent and methods this takes place varies in different companies. For the 

purpose of this paper, the human recruiter in Hunter’s scenario is solely in charge of the final in-

person interview stage and does not collaborate with the AI in the preliminary hiring stages, 

including the CV-selection phase.  

 

Assuming Hunter submitted her resume online to an AI-powered resume scanner and then 

suppose the AI scanner refused Hunter’s application for the position she applied to because it 

scanned her age and indeed decided, based on its training data and algorithms which are not 

accessible nor understandable to Hunter, that she does not fit into the proper age range for this 

position. Even though Hunter later may suspect her age as the reason behind the refusal when 

she learns that a younger applicant with similar qualifications got the position, Hunter very likely 

will struggle to discover evidence that could show the will and intent behind the decision. 

Proving the “will” when a modern-day AI is in this way involved in the hiring decision is 

challenging because the human hirers, though still involved in the hiring process, did not 

perform the reasoning that led to the decision of rejecting Hunter; the AI which did the 

“reasoning” and decision-making, on the other hand, has an opaque reasoning process. This is 

largely due to the nature of AI hiring technology. As a preliminary issue, current AI-powered CV 

scanners’ decision-making has its inherent limitation when judging a current candidate because it 

reaches its decision based on proxies, for instance by making comparisons and correlations to 

previous employeeslxv; proxies are, unfortunately, “bound to be inexact and often unfair”lxvi. 

Unfair tas hey are, the logic behind the decision made by the AI-powered CV scanner can be 

“idiosyncratic, even baffling”lxvii.  
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Unlike a human recruiter like Fujimoto, an AI resume scanner or AI interviewer does not offer 

comments as clear and blunt as “we want someone who will be with us in the ‘long term’”lxviii. 

The feedback given by the AI in justification of its decisions, if any, is mostly general and would 

avoid comments related to protected characteristics. Therefore, together with the opaqueness of 

AI’s reasoning process, it is virtually impossible to ascertain the will or intention behind the 

decision to not hire Hunter and to find evidence about how the consideration of age played a 

part in the decision-making process. The involvement of AI hiring tools in the hiring process 

thus makes it more difficult for the plaintiff to provide evidence of discriminatory will and to 

even survive the Motion phase as in the case of Hunter. 

 

Some may argue that the enactment of legal requirements to address AI decision-making and the 

development of “explainable AI” have solved the issue of finding evidence about intention. For 

example, the European Union’s 2016 General Data Protection Regulation (GDPR) dictates that 

individuals are entitled to “meaningful information about the logic involved” when they are 

impacted by decisions made through “automatic processing”lxix. However, enacting such 

legislation does not in itself turn opaque decision-making explainable. The difficulties of 

ascertaining evidence of will and intention behind AI’s decision are still there. It is undeniable 

that the passing of such legislation can push changes on the technical side which is indeed 

moving towards the adoption of AI hiring tools with more clear and understandable decision-

making processes. Explainable AI as a product of such an imperative refers to the “set of 

processes and methods that allows human users to comprehend and trust the results and output 

created [by the AI]”lxx. Nevertheless, to believe that explainable AI has solved the issues for 

plaintiffs in producing evidence of intent, either direct or circumstantial, is simplifying the issue. 

Real-world guidance on how to “select, implement, and test” explainable AI is scarcelxxi and 

experts still “struggle to understand and explain why particular [AI] systems make the decisions 

that they do”lxxii. 

 

2. Federal Legal Standards Facing Future AI-Powered Hiring Tools 

 

A hypothetical will be devised for the purpose of this section’s analysis regarding the 

establishment of legal liability and entitlement to remedies. 
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Rudy Lee is a 55-year-old American-born Chinese who was diagnosed with autism at the age of 5. An 

ordinary graduate of an ordinary college, Rudy has a number of entry-level employment experiences with 

companies of different sizes.  

 

On 7 July 2040, Rudy was made redundant by his last employer, the DuckyDuck, a retail company 

which was on the brink of bankruptcy. Eager to stay employed, Rudy immediately applied for an entry-

level position at the BumbleBee, the fastest-growing retail company in the US. 

 

BumbleBee has completely automated its entire hiring process and powered each hiring stage with AI 

hiring tools and zero human involvement. Aware of the existing anti-discrimination laws and product 

audit requirements as first propagated in the early 2020s, BumbleBee has all its AI-powered hiring tools 

pass the discrimination audit check. Different from human recruiters and their AI-predecessors in the 

early 2020s, these AI hiring tools are completely in charge of the hiring process at BumbleBee and make 

their hiring decisions based on candidate information drawn from every corner of the internet. The AIs 

used by BumbleBee are trained with a huge amount of legitimate data and information, taken 

legitimately from BumbleBee’s own database, open-source data, and other companies’ databases. The AIs 

are capable of conducting self-study, a similar but more sophisticated process compared to machine 

learning in 2023. In the decision-making process, the AI “recruiters” at BumbleBee base their decisions 

on factors and proxies that correlate and interact with each other incapable of being explained by 

humans. 

 

A few weeks after sending out the online application forms (containing Rudy’s age) and completing a 

video interview (in which Rudy was asked to open his camera and answer interview questions), Rudy 

received an email, also written by an AI at BumbleBee, notifying him that his application is unsuccessful. 

After unsuccessful attempts of conciliation, conference, and persuasion by the EEOC, Rudy decides to 

start a civil proceeding against the BumbleBee under the ADEAlxxiii, the ADA, and the CRA of 

1991. 

 

For the purpose of this paper and this section’s analysis, we will assume that Rudy is a qualified 

individual with regard to the position he applied to and is entitled to the protection of the 

ADEA, the ADA, and the CRA of 1991.  

 

With the standards of legal liability the same as they were in 2023, Rudy will likely struggle to 

meet the legal standards to receive remedies. According to Section 7(b) of the ADEA, damages 
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shall be payable “only in cases of willful violations” of the Act. Similarly, hiring of the applicant 

or “any other equitable relief” may be available under Section 706 of the CRA of 1964 only if the 

court finds that the respondent has “intentionally engaged in or is intentionally engaging in an 

unlawful employment practice charged in the complaint”. Lastly, Section 1977A(b) of the CRA 

of 1991 makes it clear that the plaintiff may recover punitive damages against a respondentlxxiv if 

the plaintiff demonstrates that the respondent engaged in a discriminatory practice or 

discriminatory practices “with malice or with reckless indifference to the plaintiff’s federally 

protected rights. The biggest problem in this scenario, and in the future, is how Rudy should deal 

with evidence of will, intention, malice, and recklessness when no human beings are involved in 

the hiring process at all.  

 

In addition to the difficulties of providing evidence of the intent and the will to discriminate 

against Rudy on the basis of age and/or disability, as analyzed in the previous section, the 

autonomous decision-making of the AIs used by BumbleBee makes it difficult for Rudy to 

establish the causal link between the retail company’s consideration of Rudy’s age and disability and 

the actions taken by the company (i.e. refusing Rudy’s application). In Gross v. FBL Financial 

Services Ltd. (2009), the High Court held that “the plaintiff must prove that age was the ‘but-for’ 

cause of the employer’s adverse action”lxxv. Here, BumbleBee’s adverse action was to follow the 

decision to reject Rudy’s job application made by their AI. But establishing this causal link is 

likely onerous for Rudy. Firstly, it is hard to find the type of evidence that could show that 

BumbleBee indeed “considered” or has taken into account Rudy’s age and disability. Without 

verbal or textual communication between the two parties and without BumbleBee’s request for 

medical examination, the company may argue that it cannot be proved on a balance of 

probabilities that they used Rudy’s age and autism as the basis of the refusal and the decision was 

instead based on reasonable factors other than age or disabilitylxxvi. Secondly, the BumbleBee can 

refute the causal link by arguing that even if they considered Rudy’s age and disability when 

making the decision of refusing his application, the consideration of Rudy’s age and disability 

was not the “but-for” cause. The company could cite other reasons to be the cause of the 

decision of rejection, for example “Rudy did not demonstrate speciality to a satisfactory 

standard”, and prove them to be “job-related and consistent with business necessity”lxxvii. 

  

Therefore, it is likely future AI hiring tools that have full autonomy in making hiring decisions 

will create difficulties for the current US federal legal standards in establishing legal liability in age 

and disability discrimination lawsuits for the plaintiff to receive remedies. This is mainly because, 
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in addition to the difficulties in proving the employer’s will and intent, the challenges in 

establishing the causal link between rejecting the job applicant and the employer’s consideration 

of the applicant’s age and/or disability.  

 

C) Looking into a Future with AI: How to Achieve a More Feasible Liability Regime?  

 

1. Existing Efforts and their Limits 

 

Many research institutions, private companies, and public sector organizations have started to 

take positions on the responsible use of AIlxxviii. Efforts are being made to target the root cause, 

in other words to prevent discriminatory or biased actions of AI in the first place. For instance, 

fairness metrics are being used in machine learning systems to detect whether an AI model is 

biased against specific attributeslxxix. Also, for the aim of enabling AI systems to “reasonably 

justify their decisions” and to ensure that the AI products comply with federal anti-

discrimination laws, companies have been taking system auditslxxx to “demonstrate compliance 

with preexisting and well-defined [legal] standards”lxxxi. Microsoft Corp., an AI developer itself, 

has developed InterpretML to “achieve model explainability and support...black-box models”lxxxii. 

The tech giant also promises to achieve transparency for their AI tools so that the users could 

learn “what transformation logic was applied to the data”. 

 

Nevertheless, these measures are not effective or sufficient enough. Firstly, the science behind 

fairness metrics itself is immature due to the complexity of its theoretical foundation: there has 

yet to be a consensus on the mathematical or statistical foundational definition for the so-called 

fairness metrics to develop a model that could be applied across the US to employers.lxxxiii 

Therefore, the variety of metrics with different standards adds uncertainty on the part of job 

applicants in deciding whether there has occurred a discrimination issue due to the AI hiring 

tools. It also creates difficulties for regulators and courts when deciding the liability issue in 

discrimination complaints against AI-using companies that adopted fairness metrics but with 

different standards. Such uncertainties in turn affect job seekers’ decisions and confidence about 

whether to resort to a civil lawsuit. Moreover, regarding the attempt of relying on system audit to 

demonstrate compliance with federal legal standards to prevent legal liability, there are “currently 

no standards for auditing AI systems at the scale necessary to ensure that they operate legally, 

safely, and at the public interest”lxxxiv. 
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2. Some Proposed Measures 

 

No matter whether the current US federal legal standards for age and disability discrimination 

will change in the future or not, a federal legal requirement of compulsory involvement of 

human “checkpoints” during the hiring targeting the decision-making processes will be 

beneficial for the victims to establish liability and receive remedies.lxxxv Human reviewers should 

be placed to review the decisions made by their AI “co-workers” during and by the end of each 

hiring stage and formulate their own understandings and reasoning behind each hiring decision. 

In the BumbleBee hypothetical, a human reviewer would have been placed at the end of the CV-

examining stage and video interview stage. Each of them will be given the AI-generated decision 

and corresponding analysis of Rudy’s performance during the respective stage of application. 

The reviewers are then required to either express their agreements with the AI-reached decisions 

and reasoning by submitting their electronic signature under statements like: “I herein confirm 

that I have reviewed and agree with the decision reached regarding applicant Rudy, who has 

characteristics as follows…during the CV-screening/video interview stage based on reasons as 

follows…”; or the human reviewers could disagree with and reverse the AI-reached decisions by 

inputting their own analysis. If the “AI hirer” give conclusions like “Rudy did not demonstrate 

speciality to a satisfactory standard” but did not provide concrete, detailed, or understandable 

explanations, the human checkpoints should examine Rudy’s CV or watch his interview 

recording themselves and input their analysis. In addition to keeping records of these signed 

statements and/or inputted analysis, BumbleeBee should communicate and explain these to Rudy. 

With the human-signed analysis and application decisions (though originally generated by the AI 

hiring tools) and human-inputted analysis and decisions readily available and expressly 

communicated, Rudy would thereby face a much smaller obstacle of providing evidence to 

establish intention, will, or recklessness as well as causation. 

 

Humans have the tacit knowledge that AIs lack, such as perception of the real world, intuition, 

and common senselxxxvi. Some may argue that there have been measures to increase the 

transparency of algorithmic decisions so putting humans in the hiring process will likely be 

redundant and a waste of money. While it is true that transparency of a rule “makes reviewing 

the basis of decisions more possible”, it is “not a substitute for an individualized review of 

particular decisions”. With the involvement of human checkpoints during the hiring process and 
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in light of their aforementioned responsibilities, it will help to mitigate the difficulties for the 

aggrieved applicants to argue for recklessness in establishing the employer’s liability.  

 

Furthermore, this paper suggests the creation of a federal legal right to request a human review 

after the final adverse decision was made by an AI-powered hiring tool. With a special task force 

performing this function for the applicants, there may be the benefit of remedying a 

discriminatory action soon after it is made, for example by arranging additional assessments 

conducted by human recruiters and explaining to the applicants the specific reasons behind their 

rejections, thereby reaching consensus with the rejected applicants on the hiring decisions and 

avoid the need for litigationlxxxvii. Before the time when humans could understand the logic 

behind AI’s decisions arrived, it is too early for us to exit the hiring process. At least for now, AI 

hiring tools should be developed to work in conjunction with human recruiters instead of being 

designed to replace themlxxxviii. 

 

IV) CONCLUSION 
 
Hiring discrimination based on age or disability has long troubled the United States. For 

impacted populations, the most crucial priority is to receive remedies which in turn depends on 

the successful establishment of legal liability. The involvement of AI in the hiring process has 

however complicated the issue of legal liability and is likely to continue to do so. Though AI is 

not strictly speaking a newly emerged concept as its first discussion dates back to the 1950s, 

experts cannot yet fully grasp every single piece of logic behind it. Just like the algorithms that 

power AI, society’s understanding of AI is still developing which inevitably includes learning 

from mistakes. This may indeed be a justifiable price to pay for the advancement of AI 

technologies that we hope could one day greatly empower humanity or fundamentally redefine 

the way we live, but equally if not more important is safeguarding the rights of those who may be 

negatively affected by the application of AI technologies in relative infancy. 

 

By analyzing primary legislation, this work first ascertained the current federal legal standards in 

the establishment of liability for age and disability discrimination. Three federal laws—the 

ADEA, the ADA, and the CRA of 1991—constitute the legal framework for determining legal 

liability and awarding remedies for age and disability discrimination in the US. This paper then 

proceeded to analyse the difficulties and challenges faced by these current legal standards due to 

the involvement of AI in hiring. By using an altered real case and a hypothetical case, this paper 
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reached the conclusion that current and future AI tools create difficulties on the plaintiff’s side 

to establish the defendant’s liability: it will be difficult to provide evidence of will and intent with 

the involvement of current AI hiring tools that have opaque and ambiguous logic behind their 

decisions; future AI that has full autonomy and sole control over the hiring process will likely 

prevent the plaintiff from proving the necessary causal link for establishing legal liability. These 

difficulties in turn hamper the aggrieved parties’ prospects for receiving adequate remedies.  

 

In light of these analytical results, this paper proposes the creation of a legal requirement of 

compulsory “human checkpoints” during AI-powered hiring processes. Also, until humanity is 

capable of grasping the reasoning and logic behind AI’s decision, a federal legal right to request 

human review for AI-reached hiring decisions after the final hiring decision is made will likely 

better serve the rights and interests of both the job applicants and the employers. The right to 

request human review will promote responsible employer practices and prevent litigation if the 

decision can be remedied after the revision. Eventually, as applicants have greater confidence in 

their ability to safeguard their rights and seek remedies, and the employers have greater certainty 

in when they may face discrimination litigation while using AI in hiring, there will likely be a 

more positive public view of AI’s role in our lives that can push the advancement of this 

technology. 
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